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In the United States Court of Appeals for the 
District of Columbia 

April Term, 1943 


No. 8417 

Andreas R. Alexander, appellant 

V. 

United States of America, appellee 


APPEAL FROM THE DLSTRICT COVUr OF THE UNITED FTATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This appeal is taken from a judgment of sentence of not less 
than eight months and not more than two years imposed upon 
the apiiellaTit following his conviction on an indictment charg¬ 
ing him with Vjigamy, in that, there existing a marriage between 
him and Marie C. Derry, he did on or about the 2nd day of 
March. 1941, and within the District of Columbia marry one 
Emily E. Walsh (Appellee’s App. 15). 

Cecilia Monihan, the first wife, testified that she married 
the defendant in May 193G, at Seattle, Washington. Her 
name before the marriage was Mjirie Cecilia Derry, She fur¬ 
ther testified that she obtained a divorce from the defendant 
in December 1941 (subsequent to his second marriage in the 
District of Columbia, which was in March 1941), and had 
remarried in Sopte:nber 1942. A certified copy of the cer¬ 
tificate of this first marriage was received in evidence. XTpon 

( 1 ) 
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cross-examination Cecilia Monihan further testified that she 
lived with the appellant for a couple of years and then they 
separated and thereafter did not correspond with each other, 
and that she did not know where the appellant was living 
when she sued him for divorce in 1941, and did not hear from 
him since their separation in 1938 (Appellee’s App. 16). 

Emily E. Walsh testified that she married the appellant in 
Washington, D. C., on March 29, 1941. On cross-examina¬ 
tion she testified that the appellant told her that he had been 
married and that he had obtained a divorce from his wife on 
the ground of adultery and had been awarded custody of the 
son; that she saw a copy of a divorce proceeding against the 
appellant in July 1941, and questioned him about it and they 
then separated, upon agreement to remarry as soon as the 
defendant became divorced (Appellee’s App. 17). 

The defendant testified in his own behalf that he lived in 
Seattle and had served in the armed forces and introduced 
without objection a certificate of his honorable discharge from 
the service. He further testified that after he left Spokane in 
October 1938, he went by w'ay of Chicago to Florida, where 
he was employed for approxunately tw’o years in Miami. He 
further testified that while he did not correspond with his wife 
or her people, he did receive a letter from a man who he be¬ 
lieved w’as Ivan Harruff to the effect that his wdfe had secured 
a divorce from him. The letter did not state where this di¬ 
vorce had been obtained and the appellant made no effort to 
find out about it. He further testified that he took the letter in 
good faith; that he came to Washington from Florida in 1941 
and met Miss Walsh and informed her that he had previously 
been married but was divorced, and that the boy had been 
released to his custody, which appellant admitted on the stand 
was a falsehood. The appellant further testified that he had 
learned in September 1941, subsequent to his marriage to 
Emily E. Walsh in the District of Columbia, that his wife had 
not obtained a divorce. Appellant stated some doubts had 
arisen in his mind as early as July 1941, although he did not 
recall what brought the doubts up. The first actual knowledge 
he had was when he received a paper to the effect that a di¬ 
vorce suit had been filed. He and Miss Walsh then separated 
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and he believed that there was a verbal agreement between 
them that as soon as an annulment could be secured they would 
remarry. On cross-examination the defendant was shown his 
application for the marriage in the District of Columbia and 
his attention was called to the fact that in the application he 
had stated that his first marriage had been terminated by 
death. The appellant admitted executing this application but 
stated he was nervous and in a hurry when he made it out, and 
did not really intend to put the word “death” in it. In an¬ 
swer to questions about the letter he received from Ivan Har- 
ruff. the appellant testified that this letter was received in 
1939 from Miami; that he did not write back for details and 
that he did not write to any member of his family or any 
member of his wife's family (Appellee’s App. 17). 

At the conclusion of the evidence, the appellant offered an 
instruction to the effect that if he believed that his first wife 
had procured a divorce, he would not be guilty of bigamy in 
entering into the second marriage. This instruction was re¬ 
fused and the court gave an instruction which was to the con¬ 
trary effect. To the refusal to instruct as requested and to 
the instruction as given, the appellant duly noted exceptions 
(Appellee’s App. 29-21). 

STATEMENT OF THE POINT INVOLVED 

The appellant's brief filed ui this Court on May 1, 1943, 
raises many points but in the view of the appellee, they are 
either unsupported by the record or may be disposed of sum¬ 
marily. The one question of importance which is raised by this 
appeal is this: Whether a person is guilty in tlie District of 
Columbia of bigamy in marrying when he is already married 
to another, notwithstanding that he honestly believes that his 
first marriage has been terminated by divorce. 

STATUTE 

Title 22, Section 601. D. C. Code 1940: 

Whoever, having a husband or wife living, marries 
another shall be deemed guilty of bigamy, and on con¬ 
viction thereof shall suffer imprisonment for not less 
than two nor more than seven years: Provided, That 
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this section shall not apply to any person whose hus¬ 
band or wife has been continually absent for five suc- 
' cessive years next before such marriage without being 
known to such person to be living within that time, or 
whose marriage to said living husband or wife shall have 
been dissolved by a valid decree of a competent court, or 
' shall have been pronounced void by a valid decree of 
a competent court on the ground of the nullity of the 
marriage contract. 

SUMMARY OF ARGUMENT 

A person who marries in this district when he is already mar¬ 
ried is guilty of bigamy, although he may honestly believe that 
his first marriage has been terminated. This conclusion fol¬ 
lows from the fact that the bigamy statute itself contains all 
the exceptions which the legislature intended it sliould have, 
and' it is not within the province of the courts to extend those 
exceptions. It is no defense that a man entering into a second 
marriage while a first was still in existence did not intend to 
violate the law because he did not realize that the first mar¬ 
riage was still in c-xistence. The only intent requisite to the 
commission of bigamy is the intent to enter into the second 
marriage. 

ARGUMENT 

At the conclusion of the evidence, the appellant requested 
the court to instruct the jury as follows: 

' If the defendant believed at the time of the District of 
' Columbia marriage that his wife had secured a divorce 
from him, then he must be acquitted. 

The court refused to give this instruction ^ and instructed the 
jury on that point as follows: 

' If you find that the evidence shows beyond a reason- 
' able doubt that the defendant had in 1936 married Miss 

* While the instruction offered is subject to criticism even if the rule of 
law urged by appellant be adopted—in that it does not predicate innocence 
on honesty of belief and due care; see Squire v. State, 46 Ind. 4.'30, 463 
(1874)—no point is made of that in this brief becau.se it is obvious that the 
trial court would have likewise denied a prayer free of those faults. 
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Derry and that thereafter in the District of Columbia 
had married Miss Walsh, you should find the defendant 
guilty unless you find from the evidence that the mar¬ 
riage to Miss Derry had been dissolved by a valid decree 
of a competent court or had been pronounced void by 
a valid decree of a competent court before the date of 
the marriage in the District of Columbia, or unless you 
have a reasonable doubt as to the making of any such 
decree on or before the date of the marriage in the Dis¬ 
trict of Columbia (Appellee’s ap. 21). 

The appellant, through his attorney, noted exceptions to the 
refusal to grant the prayer which he offered and to the in¬ 
struction which was in fact given. 

The question whether one accused of bigamy under our 
statute (22-601 D. C. Code 1940) is excused when he contracts 
the bigamous marriage in the honest belief that his first mar¬ 
riage has been terminated by divorce has never been decided. 
While the authorities in this country are not undivided on the 
question, the great weight of authority is that it is no excuse, 
a fact recognized by some of the authorities to the contrary. 
See State v. Sparacino, 164 La. 704, 114 So. 601 (1927); State 
V. Hendrickson, 67 Utah 15, 245 P. 375. 

In a number of jurisdictions it is held that an honest 
belief reasonably entertained that a valid divorce has 
been granted will constitute a defense to a prosecution 
for bigamy. The weight of authority, however, is to 
the contrary, the view being taken that as the statute 
has fixed the exceptions, it must be held to exclude other 
exceptions not named. 7 C. J. 1165. 

Under some authorities an honest but erroneous be¬ 
lief, reasonably entertained, that a valid divorce has been 
granted as to the prior marriage, will constitute a de¬ 
fense to a prosecution for bigamy. Under such rule it 
is not sufficient that the second marriage was contracted 
on the strength of a mere rumor of a divorce, but a bona 
fide effort to ascertain the truth of the rumor is es¬ 
sential as is the exercise of proper care. What consti¬ 
tutes i^roper care to discover whether the prior mar- 
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riage was dissolved depends on the facts of the particu- 
' lar case. The more generally maintained rule, how- 
' ever, is that an honest and reasonably entertained belief 
' that a valid divorce has been granted, when none has 
been, is no defense, particularly where the permitted 
‘ defenses are specifically named in the statute and such 
belief is not among them. 10 C. J. S. 3G7-S. Section 
7 (c). 

Although there are some decisions to the contrary, 
by the great weight of authority the good faith of the 
' defendant in contracting the second marriage in the 
belief that the former union had been terminated, by 
divorce when in fact no divorce had been granted is not 
available as a defense to a charge of bigamy. Accord¬ 
ingly it is held that the belief of the defendant that an 
attorney employed by him to secure a divorce had done 
so is no defense. 7 Am. Jur. ‘‘Bigamy,’’ p. 763. 

The rule at common law and until recently in England was 
to the same effect. The rule in England has been relaxed in 
recent times. See 7 Am. Jur. “Bigamy.” Section 23. 

This majority rule is followed in: 

Alabama: Gamer v. State, 9 Ala. App. 60, 60 So. 183 
(1913). 

Arkansas: Russell v. State, 66 Ark. 185, 49 S. W. 821 
(1899); Martin v. State, 100 Ark. 189, 139 S. W. 1122 
(1911). 

California: People v. Hartman, 130 Cal. 487, 62 P. 
823 (1900). 

Florida: Ellison v. State, 100 Fla. 736, 129 So. 887 
(1930). 

Illinois: People v. Spoor, 235 Ill. 230, 85 N. E. 207 
(1908). 

Kentucky: Davis v. Comm., 13 Bush. (76 Ky.) 319 
(1877). 

Massachusetts: Comm. v. Mash, 7 Mete. 472 (1844); 
Comm. v. Hayden, 163 Mass. 453, 40 N. E. 846 (1895). 

Minnesota: State v. Armington, 25 Minn. 29 (1878). 
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Missouri: State v. Trainer, 232 Mo. 240,134 S. W. 528 
(1911). 

Nebraska: Staley v. State, 89 Neb. 701, 131 N. W. 
1028 (1911); (but see Baker v. State, 86 Neb. 775, 126 
N. W. 300, contra). 

The earliest of these cases. Comm. v. Mash, 7 Mete. (Mass.) 
472, dealing with the accused’s honest belief that his first wife 
is dead, is considered a leading case. The opinion is by Mr. 
Chief Justice Shaw*. The later Massachusetts case of Comm. 
V. Hayden, supra, in following that ruling, stated that if the 
rule ought to be changed, the change “should come from the 
legislature”; 40 N. E. at 847. In the cases of Russell v. State, 
supra (66 Ark. 185), and Staley v. State, supra (89 Neb. 701),. 
the defendants acted honestly on the advice of their attorneys 
that the first marriage had been terminated by divorce; while 
in Davis v. Comm., supra (13 Bush. Ky. 319), the trial court 
refused to admit in evidence a decree of a Utah court granting 
divorce to the defendant from his first wife. 

Contrary rulings are found in: Indiana, Squire v. State, 46 
Ind. 463; Louisiana, State v. Cain, 106 La. 708, 31 So. 300; 
Nebraska, Baker v. State, 86 Neb. 775, 126 N. W. 300; Texas, 
Adams v. State, 110 Tex., Cr. 20 (1928), 7 S. W. (2d) 528; and 
Utah, State v. Hendrickson, 67 Utah 15, 245 P. 375. 

See notes in JO Ann. Cos. 41 o; 14 Ann. Cos. 638; and 27 
L. R. A. (NS) 1097. 

The minority view is well reasoned and expressed in Baker 
v. State, supra. 

A rabinnical divorce is not accepted in the State of New York 
as effective to dissolve the married state (Ckertok v. Chertok), 
208 App. Div. 161, 203 N. Y. S. 163 (1924); and one who mar¬ 
ries thereafter does so bigamously and is guilty of wrongdoing 
so as to be excluded under the immigration laws, it is decided 
in Petition of Horowitz, 48 F. (2d) 652. 

A case following the minority rule that honest belief that 
the first marriage has been terminated is a defense is Robinson 
v. State, 6 Ga. App. 696, 65 S. E. 792 (1909); but that decision 
rests on the word “knowingly” in the statute condemning big- 
525084—43—2 
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amy, and on the statutory provision that in the commission of 
any crime intent and action must concur. 

Prior to 1862 the statute condemning bigamy in this District 
was an old English statute which had been in use in Maryland. 
See United States v. Jennegan, 4 Cranch Circuit Court Reports 
(Dist. Col.), 118 (1830). The Act of July 1, 1862 (12 St. L. 
oOl), U. S. R. S. 5352, U. S. C., Title 18, Sec. 513, though obvi¬ 
ously aimed chiefly against polygamous practices in the Terri¬ 
tory of Utah, in terms included all territories, and was held in 
Knight v. United States, 6 App. D. C. 1 (1897), to be applicable 
to the District of Columbia. It provided as follows: 

' That every person having a husband or wife living, 

' who shall marry any other person, whether married or 
single, in a Territory of the United States, or other place 
over which the United States have exclusive jurisdic- 
' tion, shall, except in the cases specified in the proviso 
to this section, be adjudged guilty of bigamy, and, upon 
' conviction thereof, shall be punished by a fine not ex¬ 
ceeding $500, and by imprisonment for a term not ex¬ 
ceeding 5 years: Provided, nevertheless. That this 
section shall not extend to any person by reason of any 
former marriage whose husband or wife by such mar¬ 
riage shall have been absent for 5 successive years with¬ 
out being known to such person within that time to be 
living; nor to any person by reason of any former mar¬ 
riage which shall have been dissolved by the decree of 
' a competent court; nor to any person by reason of any 
' former marriage which shall have been annulled or pro¬ 
nounced void by the sentence or decree of a competent 
court on the ground of the nullity of the marriage 
contract. 

These provisions were unaffected by the later Acts of March 
22, 1882 (22 St. L. page 30, Chap. 47) and March 3, 1887 (24 
St. L. page 635, Chap. 397); and when the District of Colum¬ 
bia Code (31 St. L. 1189, Chap. 854) “a culmination of sixty 
years of effort by the people of this District to have Congress 
adopt a Code of the general and permanent statutes affecting 
local personal and property rights’’ (Johnson v. United 
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States, 38 App, D. C. 347, 351) was adopted, the provisions of 
the Act of July 1, 1862, were carried into our Code without 
change, except in phraseology. 

It would seem from the foregoing that the statute as we have 
it contains within its four corners all the exceptions which 
Congress intended to put in it. ‘‘Where the statute contains no 
exception, the courts cannot create one.” Hyde v. Shine-, 199 
U. S. 62, 78, 50 L. Ed. 90 (1904); It is a “* * * rule of in¬ 
terpretation to which all assent that the exception of a par¬ 
ticular thing from general words proves that in the opinion of 
the lawgiver the thing excepted would be within the general 
clause had the exception not been made” (Marshall, C. J., in 
Brown v. Maryland, 12 Wheat. 419, 438 (1827)). Evidently 
here as in the enacting of the Harrison Narcotic Act, Congress 
“weighed the possible injustice of subjecting an innocent seller 
to a penalty against the evil of exposing innocent purchasers to 
danger from the drug, and concluded that the latter was the 
result preferably to be avoided. Doubtless considerations as 
to the opportunity of the seller to find out the fact and the diffi¬ 
culty of proof of knowledge contributed to this conclusion.” 
United States v. Balint, 258 U. S. 250,254,66 L. Ed. 604 (1922). 

In the case of Reynolds v. United States, 98 U. S. 145, 25 L. 
Ed. 244 (1878), the Supreme Court of the United States re¬ 
jected the contention that one may not be convicted of bigamy 
who throughout his life has held to the honest and sincere re¬ 
ligious belief that polygamy is not wrongful. The Court had 
under consideration in that case the Act of July 1, 1862, here¬ 
inbefore referred to (supra, p. 8), and hence the decision is law 
applicable to the District of Columbia. Said the court at pages 
166-167: 

So here, as a law of the organization of society under 
the exclusive dominion of the United States, it is pro¬ 
vided that plural marriages shall not be allowed. Can 
a man excuse his practices to the contrary because of 
his religious belief? To permit this would be to make 
the professed doctrines of religious belief superior to the 
law of the land, and in effect to permit every citizen to 
become a law unto himself. Government could exist 
only in name under such circumstances. 




10 


If it be reasonable to read into our bigamy statute an excep¬ 
tion applicable to one entertaining an honest belief that his 
first marriage has been terminated by divorce, it is just as rea¬ 
sonable to read into it an extension of the exception as to death 
of the first spouse. (Tliis was attempted without success in 
Com. V. Mash. 7 Mete. (Mass.) 472). Thus, if one honestly 
believes his wife, who disappeared last month, is dead, why 
may he not lawfully marry again? If it be said that the 
statute (22-601. D. C. Code 1940) provides he must wait five 
3 'ears. is it to be urged that that exception stays him for five 
3 ’cars from remarrying, while the absence of any exception as to 
his honest belief regarding divorce permits him to remarry 
immediately? 

If it be urged that in the present state of confusion as to 
legality of court decrees affecting the marriage status great 
hardship might result, the answer is that the remedy lies in 
legislative correction rather than in a judicial interpretation 
which would defeat the legislative intention as thus far ex¬ 
pressed. A further protection from hardship not to be ignored 
is th.e discretion which the pi’osecuting officers have. This 
discretion has operated for years to relieve violators of the 
White Slave Traffic Act from ill-advised prosecutions following 
the interpretation of that statute given by the Supreme Court 
in the cases of Camwetti et nl. v. United States, 242 U. S. 470, 
61 L. Ed. 442 (1917). 

OTHER POINTS 

The appellant raises in his brief other {wints than the one 
discussed in this brief. One of them is that he was deprived of 
the advice and assistance of counsel before arrangement and at 
arraignment. If arraignment itself, may be dispensed with 
(Garland v. State of Washin^fton, 232 U. S. 642) then so may 
the assistance of counsel at arraignment. There is no show¬ 
ing Of prejudice as a result of the appellant’s being arraigned 
without an attorney. He pleaded not guilty and went to 
trial, and no prejudice has been shown. See MeJordan v. Huff, 
decided by this Court Feb. 1,1943, #8361. 

The defendant also claims that bond was not fixed and 
hence excessive bail was required. There is no support in the 
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record for this claim, and even if it were valid, it could not have 
affected the judgment from which this appeal is taken. 

The appellant urges in his brief (pp. 19, 24) that the word 
“feloniously" in the indictment implies that the defendant in 
entering into the second marriage did so with the knowledge 
that his first marriage was still in existence. The word “feloni¬ 
ous" at most implies nothing but a criminal intent, and the 
intent necessary to the crime of bigamy is the intent to enter 
into a second marriage. See Reynolds v. United States, 98 U. S. 
145,25 L. Ed. 244 (1878). Appellant claims also that the court 
below erred in not admitting in evidence the proof of the an¬ 
nulment of the second and bigamous marriage. The offense 
was committed, if at all, when that marriage was entered into 
and an annulment thereafter was irrelevant and immaterial 
and therefore properly excluded. 

CONCLUSION 

It is respectfully submitted that the court below properly 
interpreted the statute in its instruction and ruling on re¬ 
quested instruction and the judgment accordingly should be 
affirmed. 

Respectfully, 

Edward M. Curran, 

United States Attorney. 

Cecil R. Heflin, 

Assistant United States Attorney, 

Charles B. Murray, 
Assistant United States Attorney. 
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[1] DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
April Term. A. D. 1042 
District of Columbia, ss: 

The Grand Jurors of the Unitod States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Andreas R. Alexander, on. to wit, the second day 
of May 1936, and in the City of Seattle, in the State of Wash¬ 
ington, was lawfully married to a certain Marie C. Derry, and 
the said Marie C. Derry then took and had to wife; and that 
the said Andreas R. Alexander, on. to wit, the second day of 
March 1941, and at the District of Columbia aforesaid, and 
while the said Marie C. Derry was living and in full life, and 
while the marriage relation between the said Andreas R. Alex¬ 
ander and the said Marie C. Derry still subsisted, and while 
the said Andreas R. Alexander was still the lawful husband of 
the said Marie C. Derry, and the said Marie C. Derry was still 
the lawful wife of the said Andreas R. Alexander, did unlaw¬ 
fully and feloniously marry and take and have to wife a certain 
Emily E. Walsh; against the form of the statute in such case 
made and provided, and against the jjeace and government of 
the said United States. 

Edward M. Curran, 

Attorney of the United States in 
and for the District of Columbia. 

A true bill: 

Dial H. Elkins, 

Foreman. 


( 15 ) 




[7] IN THE DISTRICT COURT OF THE UNITED 
I STATES FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70,060 

United States v. Andrews R. Alexander 

Bill of exceptions 

« 

Be it remembered that this cause came on for trial ion 
the 25th day of November 1942 before Mr. Justice Jesse Adkins 
in Criminal Court Number Two of the District Court of the 
I'nited States for the District of Columbia. The United 
States was represented by Cecil Heflin, Assistant United States 
Attorney, and the defendant Andreas R. Alexander was rep¬ 
resented by Joseph H. Bilbrey. The jury, being satisfactory 
to counsel for both sides, was duly sworn to try said case, 
whereupon counsel for the Government made the statement 
to the jury as to wliat the Government expected to prove. 

To maintain the issues on its part joined, the United States 
introduced the following evidence, and the following-named 
witnesses, all being first duly sworn, testified as indicated; 

Cecelia Monihan was produced as a witness and there¬ 
upon the defendant s counsel objected to the witness being 
permitted to testify until and unless she had been advised of 
her right as the defendant’s former wife to refuse to testify. 
After she testified that she obtained a divorce from the defend¬ 
ant on Decembei 10, 1941, and had remarried September 20, 
1942, the court overruled the objection and an exception was 
noted. She further testified that she became acquainted with 
the defendant in Spokane, Washington, in 1930, and that in 
May 1936 she married the defendant at Seattle, Washington, 
and that her name before the marriage was Marie Cecelia 
Derr>’. 

A certified copy of the marriage certificate of Andreas R. 
Alexander and Marie Cecelia Derry, certified by the Clerk of 
the Superior Court of the State of Washington for the 
[8J County of King, was without objection introduced in 
evidence and showed that said parties were married at 
Seattle, Washington, on May 4, 1936. 
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I'pon cross-examination she further testified that she lived 
with the defendant in Spokane, Washington, for a couple of 
years and then they became separated; that they did not cor¬ 
respond with each other afterwards; that she intended to live 
in Spokane all of her life; that she was divorced from the de¬ 
fendant at Court D’Alene, Idaho; that she spent some time 
there and that when suit for divorce was filed July 14. 1941, she 
did not know where the defendant was living; that she had 
not heard from him since the separation in 1938 and that her 
family lived at Spokane. Washington. 

Emily E. Walsh testified that she met the defendant in 
FebruaiY' 1941 and married him in Washington. D. C., March 
29, 194l'. 

Upon cross-examination she further testified that the de¬ 
fendant told her he had been married; that he got a divorce 
from his wife on the ground of adultery and had been awarded 
custody of the son; that she became suspicious that the de¬ 
fendant was a married man on about July 18. 1941. when she 
saw a writ from Kootenai County, Idaho, sho\v'ing that divorce 
proceedings against the defendant had 'oeen commenced 
there; that the envelope containing the writ was addressed 
to the defendant, but that she opened it; that she talked to the 
defendant about the divorce proceedings and that they imme¬ 
diately separated with an agreement to remarry as soon as the 
defendant became divorced; that she told defendant after he 
had established himself she would come and that the defend¬ 
ant sent her money for transportation to Seattle, Washington, 
and, while she did not refuse to go, she did not go. 

Thereupon the Government rested and the defendant intro¬ 
duced the following evidence, and the following-named wit¬ 
nesses, all being first duly sworn, testified as indicated: 

The defendant, Andreas R. Alexander, testified that he was 
born in Spokane, Washington, and was 33 years of age. 

Whereupon his attorney introduced a birth certificate 
[9] to the same effect, which was admitted without objec¬ 
tion. The defendant further testified that he lived in 
Spokane, Washington, except for a couple of years, 1928 and 
1929; that he had served in the armed forces of the United 
States. Whereupon, defendant’s counsel introduced two cer- 
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tificates of discharge of defendant from the service, which 
stated that he was discharged with service honest and faithful 
and character excellent, which certificates were admitted with¬ 
out objection. 

The defendant further testified that after he left Spokane 
in October 1938 he went by way of Chicago to Florida, where 
he was employed approximately two years in Miami and that 
he did not have any correspondence with liis wife or iicr rela¬ 
tives, but had correspondence with friends in Spokane and that 
early in 1939 he received a letter, which he believed was from 
Ivan Harruff, to the effect that his wife had secured a divorce 
but that the writer did not tell him where she liad secured the 
divorce and that he made no effort at that time to find out. 
He further testified that he took the letter in good faith; that he 
came from Florida to Washington in 1940 and met Miss Walsh 
in February 1941 and that he advised her that he had been 
married and divorced and told her the boy was released to his 
custody, which was a falsehood, and that she was satisfied 
until later; that he married her and first learned in Septem¬ 
ber 1941 that the information he had received about his wife’s 
divorce was not true, and that there had been some doubts 
along that line before the receipt of the letter (containing writ 
from Idaho Court) and thinks that the doubts arose in June or 
July 1941, although he did not know’ exactly w’hat brought them 
up. The first knowledge that he had was in the form of a paper 
served on him where he was living to the effect that the di¬ 
vorce suit had been filed or something or otiier; that he did not 
read it carefully; and that the paper was in the possession of 
Miss Walsh. The defendant further testified that he and 
Miss Walsh then separated and he believed that there w’as a 
verbal agreement between them that as soon as an annulment 
could be secured they would remarry; that while in Washington 
he worked for the Washington Ornamental Iron Com- 
[10] pany, where a piece of iron had dropped on his foot, 
breaking it, and that he was still on crutches when he 
reported to the U. S. Army Engineers in Seattle, Washington. 

Upon cross-examination he further testified that he thought 
the writ from the Idaho Court was served on him in Septem¬ 
ber 1941, and he identified a paper which he believed w^as the 
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one served on him. The defendant, upon being shown an ap¬ 
plication for marriage license in the District of Columbia for 
himself and Emily Elizabeth Walsh, stated that said applica¬ 
tion was in his handwriting, and, upon being asked if he stated 
in said application that his wife by a former marriage termi¬ 
nated by death, he stated that he did not remember telling the 
Clerk that his first wife was dead, and, when shown that the 
application contained the word “death,” he stated that he did 
not know how he put in “death” to the query how former mar¬ 
riage terminated and that maybe it was because he was nervous 
and excited; that he was plenty nervous and filled out the ap¬ 
plication in a hurry and that he did not intend to put that 
“death” in there and if he had looked more carefully he would 
not have done it. The defendant further testified that when 
Ivan Harruff wrote him in 1939 in Miami about his wife getting 
a divorce he did not write back for details; that he did not 
write any member of his family or his wife’s; that he had lived 
in Spokane nearly all his life, but he did not write anybody 
there about the matter except his father from whom he had 
not received any word one way or the other, as the letters from 
his father did not mention the wife’s divorce; that the time of 
the last letter received from his father was prior to the one 
received from Ivan Harruff; and that he did not communicate 
with the Clerks or anybody to learn whether the information 
was correct. Witness further testified that he understood Mr. 
Harruff was in the armed services and that he, the defendant, 
was in Spokane Labor Day and was talking to one Walkins 
concerning the whereabouts of Harruff; that although he, the 
defendant, was employed by the War Department, he did not 
make any inquiry of the War Department as to whether 
[11] Harruff was in the service. Defendant further testified 
that he knew that his first wife was living somewhere in 
Spokane, but he did not write to her and had not seen her since 
Christmas 1938; that he heard from various friends that his 
wife had secured a divorce and that he did not communicate 
with his father until after the marriage here. 

Counsel for defendant offered in evidence a decree of annul¬ 
ment of the defendant’s marriage to Emily Walsh, which de¬ 
cree was dated September 21, 1942, and showed that said 
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annulment proceeding was commenced July S. 1942, in the 
Superior Court of King County, State of Washington, and the 
coui^t sustained an objection to its admission. 

Thereupon the defendant rested and the Government in re¬ 
buttal offered in evidence the application for marriage which 
had been identified by the defendant on cross-examination, a 
blank space on which form had been filled in by the defendant 
in his own handwriting, a copy of which application reads as 
follows: 

223,823 
Mar. 19, 1941. 

I, Andreas R. Alexander, hereby apply for a license 
for the marriage of the following-named persons, the 
ceremony to be performed by Rev. A. 0. Hjelm; Full 
name of groom, Andreas R. Alexander; Age, 33; Color, 
white; Kinshij) between bride and groom. None; Former 
marriages, 1; How terminated, death; Legal residence, 

(Death or dirorce. If divorced, where waa decree obtained?) 

Miami, Fla.; Local residence, if any, 1742 Hobart Str. 
NW., D. C.; Full name of bride, Emily Elizabeth Walsh; 
Age, 26; Color, white; Former marriages, 1; How ter¬ 
minated, death; Legal residence, 1633 R. I. Ave. NW.; 
[12] Local residence, if any, 1633 R. 1. Ave. NW. 

Then Emily E. Walsh testified that she was never mar¬ 
ried before and that she never told defendant she had been or 
that her husband was dead. Thereupon both sides rested. 

The court refused to instruct the jury that “if the defendant 
believed at the time of the District of Columbia marriage that 
his wife had secured a divorce from him then he must be ac¬ 
quitted,’' to which ruling the defendant noted an exception. 

The court’s charge to the jury insofar as it relates to objec¬ 
tions made by counsel for the defendant is as follows: 

' If you find that the evidence shows beyond a reason¬ 
able doubt that the defendant had in 1936 married Miss 
Derry and that thereafter in the District of Columbia 
' had married Miss Walsh, you should find the defendant 
' guilty unless you find from the evidence that the mar¬ 
riage to Miss Derry had been dissolved by a valid decree 
of a competent court or had been pronounced void by 
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a valid decree of a competent court before the date of 
the marriage in the District of Columbia, or unless you 
have a reasonable doubt as to the making of any such 
decree on or before the date of the marriage in the Dis¬ 
trict of Columbia. 


To this portion of the charge the defendant objected and an 
exception was noted. 

The jury after deliberation returned a verdict of guilty as 
indicted. 

The court certifies that the foregoing bill of exceptions con¬ 
tains the substance of all the evidence offered by both the 
United States and the defendant upon the trial of this cause 
and the substance of the proceedings therein insofar as related 
to the exceptions taken by the defendant. 

The defendant now tenders this bill of exceptions, which he 
prays may be signed, sealed, enrolled, and made a part of this 
record on this 22nd day of January 1043. which is accordir.gly 
done. 


i 13] Given under my hand and seal this 22nd day of Jan.- 
uary 1943. 

Jf.sse C. .\dkins. 
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